	Government approves draft Bill to establish Property Services Regulatory Authority 

The Tánaiste and Minister for Justice, Equality and Law Reform, Mr Michael McDowell, T.D., has announced that the Government has approved his proposals for Legislation to establish the Property Services Regulatory Authority and to reform the law relating to the sale of property
The legislation will give effect to key recommendations of the Auctioneering/Estate Agency Review Group, including establishment of the Property Services Regulatory Authority, to assume responsibility for the licensing and regulation of property service providers, including auctioneers, estate agents and property management agents.

Making the announcement the Tánaiste said, "The purchase of property, especially the purchase of a private dwelling, is one of the most significant financial transactions that most people enter into during their lifetimes.  It is in their interests, and therefore in the public interest, that the property services sector operates to high standards of probity and diligence and that its services are provided in a professional, efficient and transparent manner. The overall objective of the Bill is to update, streamline and reform the property services licensing system and to improve standards in the provision of services.  Increased consumer awareness and protection will in turn lead to improved consumer confidence in the property services market."
The main functions of the new Property Services Regulatory Authority will be as follows:

· To operate a comprehensive licensing system covering all providers of property services, i.e. auctioneers, estate agents and property management agents. This extended system will replace the current licensing system for auctioneers and house agents under the Auctioneers and House Agents Acts 1947 to 1973 which is based in the District Court; 

· To set and enforce standards for the grant of licences (e.g. educational/training standards; levels of professional indemnity insurance) as well as standards to be observed in the provision of property services by licensees; 

· To establish and administer a system of investigation and adjudication of complaints relating to the provision of property services; 

· To promote increased consumer protection and public awareness (where appropriate in liaison and cooperation with other statutory bodies and with relevant professional and consumer bodies) of property services in general and the cost to consumers, risks and benefits associated with the provision of those services; 

· To establish, maintain and administer the Compensation Fund to compensate parties who lose money as a direct consequence of the dishonesty of a licensee. 

Pending enactment of the legislation, the Tánaiste has set up an Implementation Group to assist and advise on practical matters relating to establishment of the new body and to prepare for the new licensing system.  Navan, Co. Meath has been chosen as the headquarters of the new Authority and a Chief Executive designate has been appointed and is already engaged in the preparatory work for the establishment of the Authority.

The draft Bill contains provisions which are designed to safeguard the interests of purchasers of land whether by auction or otherwise:

· Licensees will be required to use 'advised value' for the purposes of estimating the value of land for the purposes of sale; this will replace the practice of setting a 'guide price'; 

· The Authority may require a licensee to present evidence of the reasonableness of the advised value in any particular case and impose a sanction if not satisfied that it was reasonable;
The current practice of permitting a vendor of land by auction to bid up to the reserve price, or employ another person to do so, will be prohibited; 

· Where land is sold other than by auction, the licensee will be required to retain a record of all offers received, including conditional acceptances. 

More detailed information on the provisions of the draft Bill is set out in the attached information note. 
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Information note
Background

In 2004, the Auctioneering/Estate Agency Review Group was asked to examine the licensing and regulatory requirements for property service providers.  The review was launched against a background of public concern about certain practices in the property services sector, weaknesses in regulatory and supervisory arrangements and the need to take account of new forms of property services.

The Review Group comprised representatives of auctioneers, consumer interests, the Competition Authority, the Law Society, the farming sector, the co-operatives sector and relevant Government Departments.  

Arising from its analysis of the current system and its identification of significant shortcomings in the existing statutory framework, the Review Group made a series of reform recommendations in its Report submitted in 2005. These included the following:

· The existing District Court-based licensing system for auctioneers and house agents should be strengthened and transferred to a new Regulatory Authority and its scope should be extended to cover property management agents; 

· The new Authority should specify statutory standards for the grant of licences (e.g. education/ training standards; levels of professional indemnity insurance) and for the delivery of property services within its remit (e.g. terms of letter of engagement); 

· In addition to the licensing function, the Authority should promote increased consumer awareness of property services and enhance consumer protection; 

· The Authority should have an investigative and enforcement function enabling it to investigate property services (whether in response to complaints or on its own initiative) and impose appropriate sanctions; 

· The Authority should administer a new Compensation Fund which would be financed by means of contributions from licensees, and which, together with appropriate levels of statutory indemnity cover, would strengthen consumer protection; 

· Existing safeguards for client funds should be extended to service charges/fees retained by management agents in respect of multi-unit developments and estates where management company structures are in place; 

· Additional statutory safeguards are required in relation to sales of land by auction, private treaty or otherwise in order to protect the interests of both vendors and purchasers. 


In October 2005, the Government agreed to give legislative effect to the Review Group's key recommendations, including the establishment of the proposed Property Services Regulatory Authority.

Pending enactment of the legislation, the Tánaiste has set up an Implementation Group to assist and advise on practical matters relating to establishment of the new body and to prepare for the new licensing system.  Navan, Co. Meath has been chosen as the headquarters of the new Authority and a Chief Executive designate has been appointed and is already engaged in the preparatory work for the establishment of the Authority.

What is the purpose of the proposed legislation?

The purchase of property, especially residential accommodation, is one of the most important financial transactions that most people enter into during their lifetimes.  It is in the public interest therefore that the property services sector operates to high standards of probity and diligence and that its services are provided in a professional, efficient and transparent manner.

The overall objectives of the draft legislation are as follows:

· Updating and streamlining the property services licensing system by transferring it from the courts to a new Regulatory Authority with a view to improving standards in the provision of such services, and extending it to cover management agents; 

· Improving consumer protection by promoting increased transparency and strengthening safeguards, including improved redress mechanisms and enhanced protection of client funds.
  

What functions will the Property Services Regulatory Authority have?

The main functions of the new Property Services Regulatory Authority will be as follows:

· To operate a comprehensive licensing system covering all providers of property services, i.e. auctioneers, estate agents and property management agents. This extended system will replace the current licensing system for auctioneers and house agents under the Auctioneers and House Agents Acts 1947 to 1973 which is based in the District Court; 

· To set and enforce standards for the grant of licences (e.g. educational/training standards; levels of professional indemnity insurance) as well as standards to be observed in the provision of property services by licensees; 

· To establish and administer a system of investigation and adjudication of complaints relating to the provision of property services; 

· To promote increased consumer protection and public awareness (where appropriate in liaison and cooperation with other statutory bodies and with relevant professional and consumer bodies) of property services in general and the cost to consumers, risks and benefits associated with the provision of those services; 

· To establish, maintain and administer the Compensation Fund.
  

Who will need to apply for a licence under the Bill?

All persons who provide the following property services in the State will be required to be licensed by the Authority before providing such services:

· auction of private property other than land; 

· purchase or sale, by whatever means, of land wherever situated; 

· letting of any land wherever situated; 

· property management services. 

The intention is to license the employers of those who provide property services, e.g. the auctioneering or letting company, as well as the staff members engaged in property sales and letting (administrative and other support staff will not require a licence).

The draft Bill provides for limited exemptions from the licensing requirement, e.g. services provided by local authorities as part of their statutory functions; sale by a person of their own property; charity auctions. 

 

How will the new licensing system work?

Instead of the existing court-based licensing system, a person who wants to provide property services will apply to the Authority for a licence to provide a category or categories of property service.

· Applications for a licence must be accompanied by- 

· references as to the applicant's character and competence (including required education/training qualifications),  

· certification that proper financial and control systems are in place for the protection of clients' money, 

· evidence of the availability to the applicant of the required level of professional indemnity insurance, 
the prescribed fee, and 

· evidence of tax clearance.
  

Will the Authority be able to investigate the activities of property service providers?

The investigation of property services will be an important function of the new Authority.  The Authority will have the power to investigate both licensed and unlicensed property services and also to satisfy itself that the standards it has set are being adhered to in the delivery of services by licensees.  This pro-active role is separate from any investigations that will be undertaken by the Authority in response to complaints from members of the public.  The Authority will have strong powers of entry and inspection to enable it to carry out its functions effectively.

It will be an offence for any person to provide a property service without a licence. The Authority will maintain an on-line register of licensees in order to assist consumers in choosing a licensed provider. 

 

Will the Authority deal with complaints about property service providers?

Any person will be able to make a complaint in writing to the Authority against a licensee in relation to the provision of a property service or the conduct of the licensee in the course of providing that service. 

If the Authority is satisfied that a complaint is made in good faith and is unlikely to be resolved by the parties themselves, it must investigate the complaint and give the licensee and the complainant an opportunity to be heard during the investigation.

On completion of the investigation, if the Authority is satisfied that the licensee has been guilty of misconduct in the course of providing a property service, or has contravened any provision of the Bill or regulations, it may impose a sanction on the licensee. 

 

What sanctions will the Authority be able to impose on property services providers who do not comply with the legislation?

The draft legislation contains strong disciplinary powers for the Authority. It provides for a range of sanctions ranging in severity from revocation of the licence, or its suspension for a period of time, at one end of the spectrum to issuing guidance or a reprimand to the licensee at the lower end. 

The Authority will be required to publish details of certain sanctions such as its refusal to renew a licence; revocation or suspension of a licence; any convictions for an offence under the Bill; and any sanction imposed on a licensee for non-compliance with the provisions relating to advised value (see below).

It is intended that publication of sanctions will have a deterrent effect and help to avoid a stream of complaints to the Authority following its establishment.

 

Will the legislation deal with issues such as misleading advertising, booking deposits and the provision of incorrect measurements?

The draft legislation provides that the new Authority may itself, following its establishment, make more detailed regulations to further protect the interests of purchasers and vendors in relation to matters such as:

(a) the content of advertisements for the sale of property [this is designed to combat exaggerated or misleading descriptions of the property];

(b) booking deposits for the purchase of land, receipts for deposits and conditions relating to refunds of deposits [this is intended to combat gazumping];

(c) terms of contracts for the sale of land and building contracts, including stage payments [this could be used to prohibit the practice of stage payments];

(d) standards for the measurement of residential property offered for sale [this would ensure a standardised method for measuring accommodation];

(e) terms of sales by auction or by tender,

(f) costs of, or other matters relating to, surveys of land for sale.

 

What provision will the Bill make for protection of client funds?

The draft legislation contains extensive provisions for the protection of the funds of clients of property service providers which are based on the safeguards already contained in the Auctioneers and House Agents Acts 1947 to 1973.  These safeguards will also extend to funds under the control of management agents who carry out tasks on behalf of property management companies in multi-unit developments and estates.

A Compensation Fund, along the lines of the Solicitors Compensation Fund, will be established which will enable the Authority to compensate parties who can show that they lost money as a direct consequence of the dishonesty (misappropriation of client funds) of a licensee and for reasonable costs incurred in attempting to recover the money in question.  All licensees will be required to contribute to the Fund (contribution levels will be linked to annual turnover). 

Clients of property service providers will, therefore, have two layers of protection in future as professional indemnity insurance will cover cases of professional negligence by licensees while the Compensation Fund will provide compensation in cases of dishonesty.  

 

Will a person who sells foreign property be covered by the Bill?

Any person who, in the State, provides a service of selling any estate or interest in land, wherever situated, will be covered by the Bill.  This is intended to include the selling of property located outside the State.  Moreover, any person who holds a licence from a comparable regulatory authority in another EU Member State and who provides a property service in the State will also be subject to the Authority's complaints procedure and to sanctions for infringements of the legislation. This could mean that recognition of the licence could be withdrawn (the equivalent of revocation) or withdrawn for a period (the equivalent of suspension).

The recent "Prime Time" investigation revealed questionable practices in the property services sector. 

 

What will the legislation do to combat such practices?

The draft legislation contains provisions which are designed to safeguard the interests of purchasers of land whether by auction or otherwise:

· Licensees will be required to use 'advised value' (see below) for the purposes of estimating the value of land for the purposes of sale; this will replace the practice of setting a 'guide price'; 

· The Authority may require a licensee to present evidence of the reasonableness of the "advised value" in any particular case and impose a sanctions if it uncovers an unsatisfactory system or pattern of "advised values";  

· The legislation specifically prohibits the practice of bidding up to the reserve price at an auction;  

· Where land is sold other than by auction, e.g. by private treaty, the licensee will be required to retain a record of all offers received, including conditional acceptances; the Authority will have the power to inspect such records.
  

What will the legislation do about misleading guide prices?

The draft legislation provides that a licensee must provide a vendor with a statement of the "advised value" of the property within 7 days of its valuation for sale. This will be either a single price or a price range and its purpose is to give a more realistic estimate of the likely value of the property to potential purchasers.

The "advised value" will be defined as the licensee's reasonable estimate (at the time the land is valued for sale) - on the basis of his or her experience, skills and knowledge - of the amount that a willing but not anxious buyer would pay for the land. In the case of a price range, the difference between the upper and lower limits of the range may not exceeding 10% of the amount of the lower limit of the range, e.g. an advised value of 500,000 Euro - 550,000 Euro.

The Authority will have the power to investigate the reasonableness of any advised value provided by a licensee, and to act on the findings of such an investigation.  If the Authority considers that the advised value was not reasonable, or there has been a pattern of misleading advised values, it may issue a reprimand or warning to the licensee and publish details of such sanctions.

 

Will the Bill regulate property management agents?

Purchasers of apartments in multi-unit complexes and mixed estates become members of a property management company (this model also applies in certain housing estates). This company is legally responsible for the maintenance and upkeep of the complex, including common areas and facilities, e.g. lifts, corridors, roof and grounds. One of its tasks is to draw up an annual maintenance budget and annual contribution to the "sinking fund" which is financed by annual service charge paid by the members/ owners.

This has led to the development of a new sector of activity within the property services sector, i.e. the management of multi-unit complexes and housing estates on behalf of the owners who comprise the management company.

This legislation will provide for the licensing of all management agents in order to ensure high standards in the provision of services and enhanced protection for the interests of the property management companies on whose behalf such services are provided. 


